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Nature with the Law of God. The appearance of the "canon" as a
special kind of law not recognised by pre-Christian jurisprudence is a
new complication, which does not, however, involve any radical alteration
in the philosophical principles belonging to the legal tradition.

"Ius naturae," we read at the opening of the Decretum, "est quod in lege
et evangelic continetur"; or, in the words of Isidore, "divinae leges natura,
hurnanae moribus constant.1" Gratian finds, however, that the distinction
between divine and human law cannot be accurately represented by fas
and ius\ for ius contains many species, and the chief of these, the ius
naturae, is in fact the lex dwina. The mention of evangelium, we must
notice, does not imply the whole revelation of the Gospel. The ius
naturale contains only the general precepts of morality, revealed in some
measure to all men, more explicitly (as in the Decalogue) to the Jews,
and finally, in a more spiritual form, to the disciples of Christ. "Thou
shalt love thy neighbour as thyself" is a brief summary of the whole.
On this general hypothesis, Gratian proceeds, like any other lawyer, to
discuss the meaning of ius naturale, ins gentium, and ius civile; of leaf
(defined as constitute scripta) and consuetudo, with various disputable
questions arising out of their mutual relation. In the third Distinctio he
arrives at the "canon," and defines it as constitutio ecclesiastica, to be
distinguished from constitutio tivilis. But while the recognition of eccle-
siastical laws, with the whole hypothesis of the Church behind them,
places Gratian and all the Decretalists in a historical atmosphere un-
known to Pagan lawyers, it does not cut them adrift from the system
formulated under the Christian authority of Justinian; much less does it
imply their invention of a new philosophy of Jurisprudence. There was,
in fact, no such new philosophy; there was only a renewed and increased
attention to the divine origin and sanction of natural law.

The canonists are often remarkably elusive at the very point where we
require precise instruction. For what, after all, is the place of the canons
in the great hierarchy of laws? Are they definitely divine or human, or
somehow in a class by themselves? Had it been Gratian's intention to
mark, by the distinction between divine and human law, the exact frontier
between ecclesiastical and secular jurisdiction; had he, in other words,
identified the divine law with the canons, the position would have been
comparatively simple. But clearly he intended nothing of the kind. The
divine law, which means in effect the ius naturale, is the common source
of all laws, ecclesiastical or secular, and the common test of their validity.
True, it is in the power of man to make laws which fail to satisfy the
test, and in that case they cannot claim obedience. But the ius gentium
(assuredly a part of "human" law) is a derivation from the ius naturale,
while the ius civile, though more variable, is not necessarily opposed to it.
And again, the canons, whenever they go beyond the plainest rules of
Scripture, are the work of man, and therefore liable to deviation from
the ius naturale. Hence Gratian finds it necessary to say (under the